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I. PART ONE

A. Introduction

This case involves the granting of summary judgment to the movant despite the

evidence of record showing that material facts of dispute exist. Amelia Grove

Ashland Park Homeowners association (Association) filed a complaint in the

Gwinnett Superior Court on or around August 4, 2014 against

Ms. Omotola Adewumi (Ms. Adewumi). Ms. Adewumi replied the complaint on or

around September 4, 2014. Association also filed a request for admissions on

September 26, 2014 and later a motion for summary judgment on April 6, 2015.



Ms. Adewumi's answer to the complaint was that she did not receive adequate

notice from "Association" before foreclosure proceedings were started. The Court

held a summary Judgment hearing on July 13, 2015 and ruled in favor of

"Association" in a one page Order, devoid of findings and in which the trial court

rules on matters of record which clearly indicated that Ms. Adewumi has two

separate addresses on record and to which association failed to send the required

notice at least 30 days before commencing foreclosure proceedings with the court.

(O.C.G.A. 44-3-10944-3-109(c), O.C.G.A. 44-3-10944-3-232(c).

Ms. Adewumi timely filed Notice of Appeal on August 12, 2015. According to the

Notice from this Court the appeal was Docketed on September 16, 2015.

The trial court states in the final order entered on July 13, 2015 that judgment was

based on all matters of record without stating its findings and what evidence were

considered. The trial court erred in three foundational respects that require

reversal: (1) By agreeing with the claims in the appelle's pleadings "that evidence

of record shows that there are no issues of material fact".

(2) erred by relying on the movant claims that "because the defendant failed to

timely respond to plaintiffs request for admissions then there remains no issue of

material fact for the court to resolve, (3) The court also erred when it failed to see

that the movant has no sufficient prove for the basis for summary judgment and



refusing to grant non movant the opportunity to point out the evidence on record

during the hearing (Fed. R. Civ. P. 56(e)(1), (5)).

If allowed to stand, these errors will undermine the standard requirements of

motion of summary judgment. Ms. Adewumi therefore respectfully asks this Court

to send the case back to the trial court Jjfr sx&fr vh&&&to$i>r(&s&&^®&Jte



B. Summary of Proceedings Below and Statement of
Material Facts Relevant to this Appeal

Association filed a complaint in the Gwinnett Superior Court on or around August

4, 2014 against Ms. Adewumi. She replied the complaint on or around September

4, 2014. Association also filed a request for admissions on September 26,2014

and later a motion for Summary Judgment on April 6, 2015. Ms. Adewumi answer

to the complaint was that she did not receive adequate notice from the Association

before they started the foreclosure. The Court held a summary Judgment hearing

onJuly 13, 2015 and ruled in favor of"Association" in a one page Order, devoid

of findings and inwhich the trial court rules on matters of record which clearly

indicated that Ms. Adewumi has two separate addresses on record and

"Association" failed to provide notice to one of the address before proceeding with

the foreclosure.

Ms. Adewumi did not reply to the request for admissions nor the motion for

summary judgment since she is under no obligation to offer affidavits or any other

materials in support of its opposition when the movant's papers are themselves

insufficient to support a motion for summary judgment or on their genuine issues

of material fact. When a motion for summaryjudgment is filed, the burden of



proof rest on the movant to proof that there are no material fact in dispute and

therefore entitled to judgment as a matter of law.

PART II

A. ENUMERATION OF ERRORS

A.1. Enumeration of Error #1

By agreeing with the claims in the Association's pleadings "that evidence of record

shows that there are no issues of material fact". A look at the evidence of record

showed that Ms. Adewumi has two Addresses (see Ptf. Ex. B). The record also

showed that the Association only sent notice only to the property address for Ms.

Adewumi and not the other designated and in the record of the Association. (See

Ptf. Notice to Ms. Adewumi dated June 23, 2015). In the hearing this issue was

raised by Ms. Adewumi and the counsel to the Association only stated that he was

given Ms. Adewumi address by the Association but did not deny that Ms.

Adewumi has a second address. The issue of adequate notification (O.C.G.A. 44-

3_10944-3-109(c), O.C.G.A. 44-3-10944-3-232(c).) is therefore a genuine issue in

dispute, the burden of which the Association did not meet and should have caused

the trial court to deny the summary judgment motion (Fed.R.Civ.P. 56(c)).



A.2. Enumeration of Error #2

The trial Court erred by agreeing with the Association that "because the defendant

failed to timely respond to plaintiffs request for admissions then there remains no

issue of material fact for the court to resolve. Summary Judgment is not granted

because the non movant fail to respond to movant request for admissions but only

if the movant showed affirmatively that "there is no genuine issue as to any

material fact and that they were entitled to a judgment as a matter of law"

(Fed.R.Civ.P. 56(c) ). This is a burden they did not meet because their motion

papers specifically referenced materials in the record which showed that material

facts remained in dispute.

A.3. Enumeration of Error #3

The trial Court also erred by refusing to grant non movant the opportunity to

support her objection with evidence on record (Fed. R. Civ. P. 56(e)(1), (5) ).

During the hearing, Ms. Adewumi offered to present the evidence of material fact

which is already part of the court record but she was refused. The evidence of

record (Request for admission) showed that Ms. Adewumi has two different

addresses as seen in the request for admission filed by the Association, and that the

foreclosure of lien notice presented as exhibit by the Association only showed the

notice being sent to the property address of Ms. Adewumi. The Court's one page



ruling failed to cite any findings, authorities, or grounds for it's findings on

summary judgement. Also there was nothing in the affidavit of Kathryn K. Roberts

which mentioned that notice of lien foreclosure was sent to the other address of

Ms. Adewumi. Thus regardless of whether Adewumi timely responded (or

responded at all) to Amelia Grove's motion for summary judgment, the movant

still has failed to affirmatively showed that they were entitled to a summary

judgment as a matter of law on the issue of adequate notice. Fed.R.Civ.P. 56(c).

This is a burden they did not meet because their motion papers specifically

referenced materials in the record which showed that material facts remain in

dispute.

B. STATEMENT OF JURISDICTION

The Court of Appeals has jurisdiction by virtue of O.C.G.A. § 5-6-34(a)(l)

as a final judgment, and Article VI, § V, f III of the Constitution of the State of

Georgia, and because the case is not within the categories of cases enumerated in

Article VI, § VI, If II and Tf III of the Constitution of the State of Georgia that reside

within the exclusive appellate jurisdiction of the Supreme Court of Georgia.



PART THREE

A. ARGUMENT AND CITATION OF AUTHORITY

A.1. The trial court erred by agreeing with the claims in the

Association's pleadings "that evidence of record shows

that there are no issues of material fact.

The trial court erred by agreeing with the claims in the Association's pleadings

"that evidence of record shows that there are no issues of material fact". A look at

the evidence of record showed that Ms. Adewumi has two Addresses (see Ptf. Ex.

B). The record also showed that the Association only sent notice only to the

property address for Ms. Adewumi and not the other designated and in the record

of the Association. (See Ptf. Notice to Ms. Adewumi dated June 23, 2015). In the

hearing this issue was raised by Ms. Adewumi and the counsel to the Association

only stated that he was given Ms. Adewumi address by the Association but did not

deny that Ms. Adewumi has a second address. The issue of adequate notification

(O.C.G.A. 44-3-10944-3-109(c), O.C.G.A. 44-3-10944-3-232(c).) is therefore a

genuine issue in dispute, the burden of which the Association did not meet and

should have caused the trial court to deny the summary judgment motion

(Fed.R.Civ.P. 56(c)).



A.2 The trial Court erred by agreeing with the Association that "because

the defendant failed to timely respond to plaintiff's request for admissions

then there remains no issue of material fact for the court to resolve.

The trial Court erred by agreeing with the Association that "because the defendant

failed to timely respond to plaintiffs request for admissions then there remains no

issue of material fact for the court to resolve. Summary Judgment is not granted

because the non movant fail to respond to movant request for admissions but only

if the movant showed affirmatively that "there is no genuine issue as to any

material fact and that they were entitled to a judgment as a matter of law"

(Fed.R.Civ.P. 56(c) ). This is a burden they did not meet because their motion

papers specifically referenced materials in the record which showed that material

facts remained in dispute.

A.3 The trial Court also erred by refusing to grant non movant

the opportunity to support an her objection.

The trial Court also erred by refusing to grant non movant the opportunity to

support her objection with evidence on record (Fed. R. Civ. P. 56(e)(1), (5) ).

During the hearing, Ms. Adewumi offered to present the evidence of material fact

which is already part of the court record but she was refused. The evidence of



record (Request for admission) showed that Ms. Adewumi has two different

addresses as seen in the request for admission filed by the Association, and that the

foreclosure of lien notice presented as exhibit by the Association only showed the

notice being sent to the property address of Ms. Adewumi. The Court's one page

ruling failed to cite any findings, authorities, or grounds for it's findings on

summary judgement. Also there was nothing in the affidavit of Kathryn K. Roberts

which mentioned that notice of lien foreclosure was sent to the other address of

Ms. Adewumi. Thus regardless of whether Adewumi timely responded (or

responded at all) to Amelia Grove's motion for summary judgment, the movant

still has failed to affirmatively showed that they were entitled to a summary

judgment as a matter of law on the issue of adequate notice. Fed.R.Civ.P. 56(c).

This is a burden they did not meet because their motion papers specifically

referenced materials in the record which showed that material facts remain in

dispute.



CONCLUSION

For the above-stated reasons, Appellant respectfully asks this Court to vacate

the final order and remand the case back to the trial court with direction on Jury

trial.

Respectfully submitted, this 5th day of October, 2015.

Omotola Adewumi

12806 Palermo avenue,

Victorville, CA 92395

(310)986-0953
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